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At the request of the Chief Judge, the Emeritus Committee of the United States Court of 
Federal Claims Advisory Council has prepared the enclosed report on Alternative 
Dispute Resolution in the Court of Federal Claims.  In its consideration of ADR 
alternatives, the Committee reviewed statistics and other information related to the CFC’s 
“Pilot Program on ADR,” the results of the court’s 2014 online ADR survey and 2015 
multiple case study, information regarding ADR practices and data from nine different 
federal courts and boards, as well as the observations of members of the Committee and 
other practitioners before the court.  While not an exhaustive compendium of available 
ADR data, the data the Committee considered was extensive, and sufficient to form the 
basis for recommendations of certain best practices that the court may consider. 
 
Two aspects of the CFC’s jurisdiction distinguish consideration of the use of ADR in the 
CFC from the use of ADR in other courts, and informed the Committee’s 
recommendations.  First, the court’s Tucker Act jurisdiction defines the types of cases 
that may be brought before the court and that, by extension, may be referred to ADR.  
Second, the government is always the defendant in cases brought before the court.  Given 
the limitations on settlement authority at different levels within the Department of Justice 
and within its client agencies, it is not always possible to have the ultimate decision-
maker at the ADR table.  Consequently, the product of ADR may be a settlement 
recommendation by government counsel.  We note that other federal courts, e.g., the 
District Court for the District of Columbia, also have the government as a party in many 
of their cases and report success with ADR in those cases. 
 



The recent adoption by the Court of Federal Claims Bar Association of the Pro 
Bono/Attorney Referral Pilot Program will aid the court’s efforts to promote ADR.  
Private practitioners who voluntarily enroll in the pilot pro bono program will be 
available for pro bono assignment to otherwise unrepresented parties.  The Committee, as 
well as the Bar Association, anticipates this will increase the quality of advocacy before 
the court.  The parties and the court may also select others to serve as ADR neutrals. 

The Committee’s recommendations include: 

• Who 
o Participants with settlement authority (subject to DOJ limitation) are key. 
o Important to utilize appropriate, trained neutrals with subject matter 

expertise. 
• What 

o Flexibility in the form of ADR, not one size fits all. 
o Voluntary participation contributes to success. 
o Important for parties to understand and agree to the scope of ADR, in 

advance. 
• Where 

o In-person sessions if at all possible.  
• When 

o Early neutral evaluation sometimes effective, but often not in this court. 
o Generally, more success if ADR efforts follow some or all discovery. 
o Consideration of pre-filing ADR may be warranted. 

 
The Committee’s recommendations are more fully set forth in the attached slide 
presentation and will be discussed at the upcoming Advisory Council meeting on 
Tuesday, May 12, 2015, at 10:00 a.m. in the Peacock Room at the Willard, immediately 
preceding the court and Bar Association’s Law Day luncheon.  The report and the 
attached source materials represent a starting point for further discussion and action to 
advance ADR as a cost-effective and efficient means of resolving appropriate cases.  For 
your convenience, a library consisting of copies of the slide presentation and all of the 
source materials consulted by the Committee can be found by visiting the court’s 
Advisory Council web page at https://www.uscfc.uscourts.gov/ffd87a9b1d. The 
username is ac_member, and the password USCFC@c. 
  
We thank the Chief Judge for her invitation to participate in this important initiative.  
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